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I. 



INTRODUCTION 



At the heart of American military law are the general 

articles'^ of the Uniform Code of Military Justice. Article 

134 of the Uniform Code provides: 

Though not specifically mentioned in this chapter, all 
disorders and neglects to the prejudice of good order 
and discipline in the armed forces, all conduct of a 
nature to bring discredit upon the armed forces, and 
crimes and offenses not capital, of which persons 
subject to this chapter may be guilty, shall be taken 
cognizance of by a general, special, or summary court- 
martial, according to the nature and degree of the 
offense, and shall be punished at the discretion of 
that court. 2 

Its companion statute. Article 133, states: "Any commis- 

sioned officer, cadet, or midshipman who is convicted of 

conduct unbecoming an officer and a gentleman shall be 

3 

punished as a court-martial may direct." 

Together, these two statutes incorporate into the 
Uniform Code a common law system of military criminal law. 
Article 134 prohibits two general classes of misconduct 



^In this thesis the phrase "general articles" refers 
to both Articles 133 and 134 and their antecedents. Con- 
temporary usage in the military generally limits "general 
article" to Article 134. However, "general articles" is 
more accurate since Articles 133 and 134 share common 
origins and functions in military law and are both statu- 
tory expressions of a system of military common law. 

2 Art . 134, U.C.M.J., 10 U.S.C. sec. 934. 

3 Art. 133, U.C.M.J., 10 U.S.C. sec. 933. 



1 
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that have been prosecuted by courts-martial for centuries: 
conduct prejudicial to good order and discipline, known in 
contemporary legal jargon as "clause (1) offenses"; and 
service-discrediting conduct, commonly known as "clause (2) 
offenses". Article 133 forbids a third general class: 
"unbecoming" conduct on the part of officers. 

Article 134, under its "crimes and offenses not 
capital" clause, also acts as an assimilative crimes 
statute, under which violations of federal law not specif- 
ically covered by one of the punitive articles of the 
Uniform Code may be prosecuted. Such "clause (3)" prose- 
cutions may also include violations of state criminal 
statutes assimilated into the U.S. Code by the Federal 

4 

Assimilative Crimes Act of 1948. While prosecutions 
under this third clause of Article 134 can pose interesting 

5 

and complex issues such as the maximum punishment and the 
extent to which similar but not identical provisions in the 
Uniform Code preempt prosecutions of "crimes and offenses 

g 

not capital", this application of Article 134 is funda- 
mentally different from the other three classes of general 
articles offenses, and is therefore outside the immediate 

4 13 U.S.C. sec. 13. 

^ See , e.£. , United States v. Walter, 20 C.M.A. 367, 

43 C.M.R. 207 (1971); United States v. Picotte, 12 C.M.A. 
196, 30 C.M.R. 196 (1961) . 

r 

See , e.g.. United States v. Wright, 5 M.J. 106 
(C.M.A. 1978); United States v. Jones, 5 M.J. 579 (A. C.M.R. 
1978); United States v. Sellars, 5 M.J. 814 (A. C.M.R. 1977). 
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scope of this thesis. 

Exactly what specific conduct does the vague language 
of Articles 133 and 134 forbid? Couched as they are in 
terms of discipline, discredit, and standards expected of 
officers and gentlemen. Articles 133 and 134 seem to have a 
substantive reach that extends beyond perceptible legal 
horizons. The current edition of the Manual for Courts- 
Martial ^ lists more than seventy different offenses punish- 

g 

able under Article 134 alone. These range from abusing a 
public animal to wrongful cohabitation, and include offenses 

9 

carrying substantial penalties. Moreover, the Manual 1 s 
enumeration of Article 133 and 134 offenses is by no means 
all-inclusive. Over the years military courts have recog- 
nized a number of "novel offenses" not mentioned in the 
Manual, involving such diverse misconduct as selling 
whiskey at an unconscionable price to an enlisted man,^ 



"^Manual for Courts-Martial, United States, 1969 
(Revised) [hereinafter cited as M.C.M., 1969 (Rev.)] . 

g 

See the Table of Maximum Punishments and the form 
specifications, M.C.M., 1969 (Rev.), para. 127c, at 25-15 
through 25-17, and app. 6c, at A6-20 through A6-26. The 
Manual mentions only ten examples of Article 133 offenses. 
Id., para. 212, at 28-70 through 28-71, and app. 6c, at 
A6-20. 



9 

E.g., assault with intent to commit murder or rape 
(20 years - confinement) ; burning with intent to defraud (10 
years); wrongful possession, sale, transfer, use, or intro- 
duction of habit-forming narcotic drugs (10 years) . See 
Id. , para. 127c, at 25-15 through 15-17. 

■^United States v. Kupfer, 9 C.M.R. 283 (A.B.R. 1953), 
aff 'd, 3 C.M.A. 478, 13 C.M.R. 34 (1953). 
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11 . 12 
cheating at cards, having an extramarital affair, 

13 

operating a dishonest bingo game, and sexual acts with a 
chicken. 

It is not surprising, then, that the antecedents of 
Article 134 have been referred to by soldiers as "the 
Devil's Article" and by sailors as "the captain's 
cloak". 1^ One of the pioneer commentators on American 
military law, William C. DeHart, writing in 1846 about 
conduct unbecoming an officer, noted--as have countless 
other scholars, lawyers, and court-martial members since 
then — that the concept "from the want of a uniform under- 
standing of its intention, spirit, and authority, has 
occasioned frequent perplexity in the deliberations of 

courts-martial, and a consequent diversity in their deci- 
17 

sions." As early as 1857 the Supreme Court entertained 

Hunited States v. West, 16 C.M.R. 587 (A.F.B.R. 1954), 
petition for review denied, 4 C.M.A. 744, 20 C.M.R. 398 
(1954) . 

12 

United States v. Alcantara, 39 C.M.R. 682 (A.B.R. 
1968), aff 'd , 18 C.M.A. 372, 40 C.M.R. 84 (1969). 

i3 United States v. Holt, 7 C.M.A. 617, 23 C.M.R. 81 
(1957) . 

•^United States v. Sanchez, 11 C.M.A. 216, 29 C.M.R. 

84 (1960) . 

33 g. Davis, A Treatise on the Military Law of the 
United States 473, n. 1 (1898). 

■^j. Snedeker, Military Justice Under the Uniform 
Code 899 (1953) . 

17 

W. DeHart, Observations on Military Law and the 
Constitution and Practice of Courts Martial 369 (New York 
1846) . 



5 



an attack on the Navy's general article on the grounds of 

1 8 

unconstitutional vagueness. 

In this century, as civilian and military courts began 

to apply certain of the provisions of the Bill of Rights to 

19 

court-martial defendants and as the void-for-vagueness 

2 0 

doctrine developed in civilian courts, criticism of the 
general articles' apparent vagueness became more pronounced. 

Some commentators likened the general articles to a "Catch 

21 22 
22". Article 134 was described as "as study in vagueness". 



1 Q 

Dynes v. Hoover, 61 U.S. (20 How.) 65 (1357) . 

19 

For the most comprehensive account of this develop- 
ment, see Sherman, The Civilianization of Military Law , 22 
Maine L. Rev. 3 (1970) . Such a perceived "civilianization" 
of military law, particularly in procedural matters, has also 
sparked sharp opposition, such as that expressed in Westmore- 
land and Prugh, Judges in Command: The Judicialized Uniform 

Code of Military Justice in Combat, 3 Harv. J . L . & Pub. 

Pol 'y. 1 (1980) . 

20 

See generally , Note, The First Amendment Overbreadth 
Doctrine , 83 Harv. L. Rev. 844 (1970) ; Note, The Void-for - 
Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 

67 (1960) . 

21 

See , e.g. , Note, Uniform Code of Military Justice — 
The General Article is Unconstitutionally Vague and Over - 
board, 18 St. Louis L.J. 150 (1973); Note, Taps for the 
Real Catch-22 , 81 Yale L.J. 1518 (1972) . The "Catch-22" 
analogy comes from Joseph Heller's novel of the same name: 

"We accuse you also of the commission of crimes and 
infractions we don't even know about yet. Guilty 
or innocent?" 

"I don't know, sir. How can I say if you don't tell 
me what they are?" 

"How can we tell you if we don't know?" 

J. Heller, Catch-22 395 (Dell ed . , 1970). 

22 . . 

Everett, Article 134, Uniform Code of Military 

Justice--A Study Tn Vagueness , 37 N . Car . IT] Rev . 14 2 

(1959) . Mr. Everett is currently the Chief Judge of the 

U.S. Court of Military Appeals. 
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"elemental confusion" , and "an unrestricted anachronism".^ 
By the early 1970s even persons who could fairly be consid- 
ered friends of the military justice system began to call 
for the repeal of Articles 133 and 134 . In Justice Under 
Fire , a generally favorable survey of military justice, 

Joseph W. Bishop, Jr., offered the following typical 
friendly criticism of the general articles: 

Constitutional or not, the general articles in their 
present form seem at best unnecessary. There is no 
need to punish ungentlemanly conduct as a crime, even 
if there were universal agreement on standards of 
conduct among gentlemen. If an officer displays 
traits of character which make him unfit to command-- 
and it may be remarked in passing that Alexander, 

Julius Caesar, and Napoleon were none of them paragons 
of veracity, chastity, and sobriety--he can be elim- 
inated from the service without being convicted of 
crime. The genuine crimes usually charged under the 
general articles could as easily, and with much 
clearer constitutionality, be covered by explicit 
articles of the Code. One such article, for example, 
might simply replace the "crimes not capital" clause 
of Article 134 by incorporating by reference the 
federal penal code. If Congress wants to court- 
martial military personnel who indulge in cheating at 
cards or indecent acts with children (with a service 
connection) , it might just as well say so explicitly, 
whether or not the courts compel it to do so. 25 



23 

Hagan, The General Article — Elemental Confusion, 

10 Mil . L. Rev. 63 (1960) . 

24 

Comment, The Discredit Clause of the UCMJ : An 

Unrestricted Anachronism , 18 U.C.L.A. L. Rev. 831 (1971) . 

25 

J. Bishop, Justice Under Fire 90-91 (1974) . See 
also , Hodson, Perspective: The Manual for Courts-Martial 

— 1984 , 57 Mil. L. Rev. 1, 12 (1972). Major-General 
Hodson was, at the time, Chief Judge of the U.S. Army Court 
of Military Review. 
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In 1974 the Supreme Court decided the vagueness issue 
2 6 

in Parker v. Levy , upholding the general articles against 

vagueness and overbreadth challenges. 

Captain Levy was an Army doctor assigned to train 

Special Forces medical aides. He refused to perform this 

duty because he opposed American military operations in 

Vietnam, where the aides would serve. Instead he made a 

number of anti-war statements to enlisted personnel at his 

post, saying, among other things, that if he were a black 

soldier he would refuse to go to Vietnam and that Special 

Forces personnel were liars, thieves, killers of peasants, 

and murderers of women and children. Levy was convicted 

by a general court-martial of making a disloyal statement, 

in violation of Article 134, and of conduct unbecoming an 

officer arising from those statements, in violation of 
27 

Article 133. He was sentenced to dismissal from the 
service, forfeiture of all pay and allowances, and confine- 
ment at hard labor for three years. 



7 

417 U.S. 733 (1974). Parker v. Levy is one of the 
most important military law cases ever decided. Not only 
did it resolve the vagueness issue, but it also announced 
a distinctly military rule of standing to challenge punitive 
articles of the Uniform Code on the grounds of vagueness or 
overbreadth. The court held that Levy lacked standing to 
challenge the facial vagueness and overbreadth of Articles 
133 and 134, notwithstanding their direct burden on First 
Amendment rights, because they were neither vague nor over- 
broad as applied to his disloyal statements. 

27 ... 

The lengthy specifications upon which Captain Levy 

was tried are set out in a footnote to the Court's opinion. 
Id. at 738, n. 5, and 739, n. 6. 
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After numerous appeals within the military justice 

2 8 

system and in civilian courts, the Third Circuit invali- 
dated his conviction, holding that Articles 133 and 134 
were, on their face, unconstitutionally vague and overbroad 

"as measured by contemporary standards of vagueness appli- 

29 

cable to statutes and ordinances governing civilians." 

The Supreme Court, per Justice Rehnquist, reversed in 
a decison that rested upon several important assumptions 
about the nature and operation of the general articles in 
military law, and about the military justice system 
generally . 

The starting point for Justice Rehnquist' s analysis 

was the invocation of the "separate society" tradition, a 

historic view of the military as being "by necessity a 

30 

specialized society, separate from civilian society." 

The military exists to fight wars; therefore its society is 
governed by values, traditions, and needs that are distinct 
from, and to large extent irrelevant in American civilian 
society. Moreover, as the military is a separate society, 

O O 

United States v. Levy, 39 C.M.R. 672 (A.B.R. 1968), 
petition for review denied , 18 C.M.A. 627 (1969) : Levy v. 

Corcoran, 389 F.2d 929 (1967) , application for stay denied, 
387 U.S. 915 (D.C. Cir. 1967), cert, denied, 389 U.S. 960 
(1967); Levy v. Resor, 17 C.M.A. 135, 37 C.M.R. 399 (1967); 
Levy v. Resor, 384 F.2d 689 (4th Cir. 1967), cert . denied, 
389 U.S. 1049 (1968); Levy v. Dillon, 286 F. Supp. 593 (D. 
Kan. 1968), aff 'd , 415 F.2d 1263 (10th Cir. 1969). 

^Levy v. Parker, 478 F.2d 772 (3rd Cir. 1973). 

"^Parker v. Levy, 417 U.S. at 743. 
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so too military law "is a jurisprudence which exists 

separate and apart from the law which governs in our 

. . 31 

federal judicial establishment." 

An even more significant premise, for purposes of 

this thesis, was the restrictive role seen for custom of 

the service in defining general articles law. Over the 

years the military has developed what "may not unfitly be 

32 

called the customary military law", under which, has 
since at least the seventeenth century, offenses now cogni- 
zable under the general articles of the Uniform Code have 

33 

been prosecuted. Long-standing customs and usages 

"impart accepted meaning to the seemingly imprecise 

34 

standards" of the general articles. In short, custom, 

operating within a common law type of system of military 

justice has limited the apparent sweep of the general 

articles. They are "gauged by an actual knowledge and 

35 

experience of military life, its usages and duties." 
Moreover, military case law has, according to Justice 

3 1 

Id. at 744, quoting Burns v. Wilson, 346 U.S. 137, 
140 (1953) . 

32 

Parker v. Levy, 417 U.S. at 744, quoting Martin v. 
Mott, 25 U.S. (12 Wheat.) 19, 35 (1827). 

33 See Parker v. Levy, 417 U.S. at 745-46 for a brief 
discussion of the British and early American antecedents of 
the general articles. 

34 Id . at 746-47. 

33 Id. at 749, quoting Swaim v. United States, 28 Ct. 
Cl. 173, 228 (1893) . 
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Rehnquist, had two effects on the substantive scope of the 

general articles: "It has narrowed the very broad reach of 

the literal language of the articles, and at the same time 

has supplied considerable specificity by way of examples of 

3 6 

the conduct which they cover." Justice Rehnquist thus 
viewed custom and legal precedent as complementary limiting 
forces; to the extent that case precedent has not defined 

the general articles, their scope has been defined and 

. . 37 

limited by custom and usage. 

This thesis will examine the role of custom in the 
development of military general articles law. The prin- 
cipal thrust of the inquiry is historical for two reasons. 
First, Anglo-American military law began as the enforcement 
of military and naval discipline, as embodied in the 
ancient and customary "laws of war" and "laws of the sea". 
Over the intervening eight centuries, Anglo-American 
military law has retained what are essentially military 
common law offenses through the general articles of the 
military penal codes. 

The second reason for a retrospective approach is 
that during the formative years of American general 
articles law, from the Civil War until World War I, custom 
was invoked in a common law fashion to extend the substan- 
tive reach of the general articles by recognizing new 

"^Parker v. Levy, 417 U.S. at 754. 

37 

Id. citing Dynes v. Hoover, 61 U.S. (20 How.) 56, 

(1857) . 
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offenses. By 1920 modern general articles law had emerged. 

After tracing the historical development of the three 
classes of general articles offenses, the thesis will 
consider the operation of custom in general articles law 
since the enactment of the Uniform Code of Military Justice. 
Case law and precedent have had some limiting effect on the 
scope of the general articles; but, since 1957, the expansive 
effect of service custom has been rejeuvenated somewhat by 
the return to the historic practice of treating the 
applicability of a general article to the accused's 
specific misconduct as a factual issue to be decided at 
trial . 



II. 



THE EVOLUTION AND PRESERVATION OF 



MILITARY COMMON LAW 

A. Characteristics of a Common Law 
System of Criminal Law 

Although Anglo-American systems of military justice 
have been based on statutes such as the Uniform Code of 
Military Justice since the late seventeenth century, the 
general articles of the various military codes have retained 
an ancient body of customary military law that operates much 
like a common law system of criminal law. Indeed, the 
phrase "military common law" is not an inaccurate descrip- 
tion of the way that the general articles have operated 

3 8 

within the larger statutory framework of military law. 

Two fundamental characteristics of a common law system of 
crimes make this description appropriate: the use of 

custom as a source of substantive criminal law, and the 
recognition of new crimes at common law. 

Common law crimes arose from custom. Rollin Perkins, 
perhaps the foremost modern commentator on criminal law, 
has pointed out that "By usage and custom certain rules 
come to be accepted both for settling ordinary disputes 



38 



Hagan , 



supra note 23, 



at 6 3. 
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or controversies between man and man and for dealing with 

those who commit misdeeds of a seriously antisocial 
39 

nature." The antiquity of a customary characterization 

of certain conduct as injurious to a societal interest 

itself provides authority for enforcing that custom with 

40 ... 

penal sanctions. Even though its origins are lost in the 
mists of antiquity, custom derives its force "from the fact 
that it has existed and been accepted as the law from time 

4 ]_ 

immemorial." What constitutes criminal conduct is thus 

determined by custom, as evidenced by legal tradition and 

4 2 

precedent, scholarly commentary, and treatises. 

4 3 

Custom, although ancient, is not static. Inter- 
woven with custom, and to a considerable extent shaping its 
use, are the legal and societal contexts in which it is 



•jq 

R. Perkins, Criminal Law 24 (2d ed . 1969) . 

^Blackstone found that the force of the common law 
"rests entirely upon general reception and usage; and the 
only method of proving that this or that maxim is a rule of 
the common law, is by showing that it hath been always the 
custom to observe it." 4 Blackstone's Commentaries *68, 
quoted in R. Perkins, supra note 39. 

Clark, Handbook of Criminal Law 17-18 (2d ed. 

1902) . 



42 

W. Clark and W. Marshall, A Treatise on the Law of 
Crimes 23-24 (5th ed . 1952) . 

43 

Rollin Perkins has written: "Courts are constantly 

required to pass upon new problems, partly due to changing 
social and economic conditions. They are required to 
decide what is the common law as applied to these new prob- 
lems and in this way they make constant additions to the 
f ield ... Hence the common law is a constantly growing body 
of material." R. Perkins, supra note 39, at 25. 
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applied, as well as ethical and moral principles and public 

44 

policy considerations. This leads to the second impor- 
tant attribute of a common law system of criminal law; the 
judicial recognition of new common law offenses, i.e., 
conduct not hitherto criminally punished. This process is 
essentially one of effects analysis, and was described by 
William L. Clark in language suggestive in tone of that in 
Article 134 of the Uniform Code: "The common law punishes 

acts tending to a breach of the public peace, acts injuri- 
ous to the public morals, and acts having certain other 

tendencies. Any acts, therefore, which have such effect 

45 

are prohibited by the common law." The test, then is 
not just one of legal precedent, but whether, apply cus- 
tomary values and norms, the conduct injuriously affects 

46 

public policy or economy. 

As this thesis now turns to a historical analysis of 
the general articles offenses, these two important charac- 
teristics of a common law system--the reliance on and 
enforcement of custom, and the elasticity of the substan- 
tive limits of military common law provided by the 

44 

See J. Gray, The Nature and Sources of the Law 87- 
88 (1909); see generally E. Patterson, Jurisprudence: Men 

and Ideas of the Law 212-17 (1953) . 

45 

W. Clark, supra note 41, at 22. 

46 

E. McClain, A Treatise on the Criminal Law as Now 
Administered in the United States 19-20 (1897) . McClain 
expressed the test simply: "All crimes that injuriously 

affect public society are indictable at common law." Id. 
at 19 , n . 5 . 
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recognition of novel general articles of fenses--will serve 
as marker threads running intertwined through the develop- 
ment of military common law from early times to the present. 

B . The British Origins of Military Common Law 
1. The Antiguity of Military Common Law 
The modern American military justice system is the 
product of more than 800 years' development, during which 
military law has retained at its core attributes and values 
of the system of customary law from which it emerged in the 
twelfth century. Although some scholars have traced the 

4 7 

substantive origins of modern military law to Phoenician, 

4 8 4 9 

Roman, and Frankish sources, the earliest clearly 
identifiable appearance of the system of customary military 
law now embodied in Articles 133 and 134 of the Uniform 
Code was in medieval England. 

British military legal history is essential to an 
understanding of contemporary American military law in this 



4 7 

See J. Stephens, C. Gifford, and F. Smith, Manual 
of Naval Law and Court Martial Procedure 14 (4th ed . 1912) 
[hereinafter cited as J. Stephens et ad.] ; see generally 
W. McFee, The Law of the Sea 33-66 (1951) . 

4 8 

See G. Davis, supra note 15, at 13; Graynor, 
Prejudicial and Discreditable Military Conduct: A Critical 

Appraisal of the General Article, 22 Hastings L.J. 259, 260 
(1971) . 

49 

See W. Winthrop, Military Law and Precedents 17-18 
(2d ed. 1896) (1920 reprint) . Pagination cited is that of 

the 1920 reprint, which is more commonly shelved in law 
libraries than the 1896 printing. 
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area. Although one major nineteenth century American 
commentator, William C. DeHart, seemed to dismiss British 
precedents and legal history as irrelevant to American 
military law, ^ that view has been almost universally 
rejected. The first American military codes were deliber- 
ately patterned after contemporary British military 
articles, with large portions of the British models being 
adopted verbatim by the Continental Congress . ^ British 
military law, including that of the post-Revolutionary 

period, had a marked influence on the development of 

. . . . 52 

American military law in the nineteenth century. 



^W. DeHart, supra note 17, at 1. Notwithstanding 
his dismissal of British military precedent, DeHart relied 
on British military law in discussing conduct unbecoming 
an officer. Id. at 375-76. 

~^E. Byrne, Military Law 4-3 (2d ed . 1976) . 

Frederick Bernays Wiener has pointed out: "It must never 

be forgotten that the men of the American revolution were 
revolutionary only to a point; they retained the English 
language, they retained the English common law, they 
shaped their legislative institutions after English models, 
while in military matters they not only retained intact the 
English hierarchy of rank, from private to general, but 
copied verbatim the English articles of war." Wiener, Are 
the General Military Articles Unconstitutionally Vague?, 

54' A.B.A.J. 357, 358 (1968). 

52 

Nineteenth century American military law treatises 
devoted significant attention to British antecedents and 
precedents. See , e.g. , G. Davis, supra note 15, at 3-14, 
468; W. Winthrop, supra note 49, at 18-21. British 
military cases were also consulted and considered author- 
itative on some issues. See, e.g.. Smith v. Whitney, 116 
U.S. 167, 184-85 (1886) . 
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Military law developed as separate but similar 

53 

systems of army and naval law. In both services, however, 

the historical purpose of military law was the preservation 

of discipline. One scholar of naval history has summarized 

the absolute importance of discipline as follows: 

The governing of a fighting force throughout history 
has had a general continuity through acceptance of the 
theory that military success lies in having a fighting 
body of men respond as a unit in applying its force to 
an enemy... To compel obedience, to insure cohesion and 
integrity of the fighting unit was seen as the function 
of military law and discipline . 54 

Indeed, the feature of military law that made it a 

separate system of jurisprudence has been its bedrock value 

of the preservation of discipline. General C. J. Napier, 

writing in 1837 , distinguished military lav; from civilian 

law on the basis of military law "having for its object to 

make the will of a single man the paramount rule" while 

civilian law had for its purpose "to prevent the will of a 

55 

single man being the rule." The critical importance of 



53 

Before the enactment of the Uniform Code — and even 
today in Great Britian — "military law" referred strictly 
only to the army court-martial system, with the navy's 
system being known as "naval law". In this thesis, however, 
"military law" will be used in its modern American sense, 
referring to the army and naval systems together. 

54 . . 

J. Van Slate, A History of Naval Military Law 2 

(September 1971) (unpublished LL.M. thesis; George Wash- 
ington University). Captain Van Slate's thesis contains an 
outstanding exposition of the role of discipline in mili- 
tary law at 2-13. 

55 

C. Napier, Remarks on Military Law 5 (1837), quoted 
in J. Van Slate, supra note 54, at 5. 
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discipline in the military, caused General W. T. Sherman to 

state that military and civilian societies are "as wide 

apart as the poles, and each requires its own separate 

5 6 

system of laws — statute and common.” 

Even since the enactment of the Uniform Code of 
Military Justice in 1950, the enforcement of discipline 
remains a principal justification for a separate system of 
military justice. The drafters of the Uniform Code consid- 
ered it to be a fair compromise between the traditional 
function of preserving discipline and the post-World War II 

desire to introduce civilian concepts of procedural justice 

57 

to prevent abuses. The ancient role of military law, 
however, remains its raison d'etre . As Robinson O. Everett, 
now Chief Judge of the U.S. Court of Military Appeals, wrote 
in 1956: 

Military justice is a system of law created to enforce 
certain standards of behavior--some of them identical 
with standards enforced in civilian life — which have 
importance in maintaining discipline in the Armed 
Forces and public respect for those Forces. The 
administration of the system is placed in the hands of 
military courts of one type or another chiefly for two 
reasons. One is that to do so is more convenient and 
in some situations is the only feasible alternative. 

The other is that these military courts are closer to 



56 W. Sherman, Military Law 130 (1880) , quoted in 

J. Van Slate, supra note 54, at 5. 

57 .... 

Uniform Code of Military Justice: Hearings on S. 

857 and H.R. 4080 Before a Subcommittee of the Senate 

Comm, on Armed Services , 81st Cong., 1st Sess. 49 (1949) 

(testimony of Edmund Morgan) [hereinafter cited as Senate 

Hearings ] . 
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the problems of maintaining discipline and assessing 
appropriate punishment than a civil court would be. 58 

Long before the first written military penal codes 
appeared in Britain, discipline and order were enforced 
according to the customs and traditions of martial and 
naval discipline. Great authority reposed in the com- 
manding officer, who administered and enforced discipline 

in a somewhat summary fashion, as had been the custom since 

59 

Roman and Teutonic times. Under ancient maritime custom 

English sailors, whether in the merchant fleet or in the 

King's service, were subject to virtually life-and-death 

6 0 

disciplinary authority vested in their commanders. 

Written military codes did not appear in England 
until the close of the twelfth century. The first British 



5 8 

R. Everett, Military Justice in the Armed Forces of 
the United States 7 (1956). A number of commentators have 
recently published thoughtful challenges to the continued 
primacy of discipline in military law. See, e.g., Zillman 
and Imwinkelnied , Constitutional Rights and Military Neces - 
sity: Reflections on the Society Apart , 51 Notre Dame Law. 

396 (1976) ; Comment, Military Discipline and Political Ex - 
pression; A New Look at an Old Bugbear , 6 Harv. C.R.-C.L. 
L. Rev. 525, 537-44 (1971); Sherman, supra note 19, at 
78-85. 



59 

W. Winthrop, supra note 49, at 17. 

6 0 

J. Stephens et_ a_l. , supra note 47, at 1-4. Even as 
relatively recently as the early nineteenth century, an 
American sailor remarked: "No monarch in the world is more 

absolute than the captain of a man-of-war." G. Brooks, ed . , 
James Durand: An Able Seaman of 1812 18 (1926 ), quoted in 

J. Van Slate, supra note 54, at 4. 
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6 1 

code was the ordinance promulgated by Richard I in 1190 

to govern his fleet on its expedition in the Crusades. Its 

provisions were brief, but severe: 

Richard, by the grace of God, King of England, Duke of 
Normandy and Aquitaine, and Earl of Anjou, to all his 
subjects about to proceed by sea to Jersusalem, 
greeting. Know ye, that we, with the common consent 
of fit and proper men, have made the enactments under- 
written. Whoever shall slay a man on ship-board, he 
shall be bound to the dead man and thrown into the sea. 
If he shall slay him on land he shall be bound to the 
dead man and buried in the earth. If any one shall be 
convicted, by means of lawful witnesses, of having 
drawn out a knife with which to strike another, or 
shall strike another so as to draw blood, he shall 
lose his hand. If, also, he shall give a blow with 
his hand, without shedding blood, he shall be plunged 
in the sea three times. If any man shall utter dis- 
graceful language or abuse, or shall curse his companion, 
he shall pay him an ounce of silver for every time he 
has so abused him. A robber who shall be convicted of 
theft shall have his head cropped after the manner of 
a champion, and boiling pitch shall be poured thereon, 
and then the feathers of a cushion shall be shaken out 
upon him so that he may be known, and at the first 
land at which the ship shall touch, he shall be set on 
shore. Witness myself, at Chinon.62 

A similar code, consisting of 27 articles, was promulgated 

by Richard II in 1385 for the army. It emphasized conduct 

that could be considered detrimental to military discipline. 



6 1 

The ordinance of 1190 was apparently modeled after 
the Code Nautique d'Oleron issued by Eleanor of Aquitaine, 
the wife of King Henry II of England, earlier in the 
twelfth century. The Code Nautique was itself derived from 
the more ancient customary law of the seas, particularly 
Rhodian and Phoenician. See Naval Court-Martial Manual 
(British) vii (1969) . 

6 2 

Naval Ordinance of 1190, reprinted in W. Winthrop, 
supra note 49, app. I, at 903. 
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6 3 

such as going on an expedition without permission, aban- 

64 

doning the watch, and granting unauthorized safe conduct 
and violating an authorized one.^ 

These early ordinances were not intended to be com- 
plete catalogues of military offenses and punishments. 
Instead, it appears that their principal purpose was to 
give notice to commanders and soldiers and sailors alike of 
the kinds of misconduct prohibited by the customary law of 
war and law of the sea. It must be remembered that until 



6 3 

"XIV. ITEM, that no man go out on an expedition by 
night or day, unless with the knowledge and by the permis- 
sion of the chieftain of the battail in which he is, so 
that they may be able to succour him should occasion re- 
quire it, on pain of losing horse and armour." Articles of 
War of 1385, art. XIV, reprinted in W. Winthrop, supra note 
49, app. II, at 905. 

64 

"XX. ITEM, that every one shall well and duly 
perform his watch in the army, and with the number of men 
at arms and archers as is assigned him, and that he shall 
remain the full limited term, unless by order or permission 
of him before whom the watch is made, on pain of having his 
head cut off." Articles of War of 1385, art. XX, reprinted 
in id . 

^ "XXI. ITEM, that no one shall give passports or 
safe conduct to a prisoner nor any other, nor leave to any 
enemy to come into the army, on pain of forfeiture of all 
his goods to the King, and his body in arrest and at his 
will; except our lord the King, Monsieur de Lancaster, 
seneschall, the constable, and marshall: and that none be 

so hardy as to violate the safe conduct of our lord the 
king, upon payne of being drawn and hanged, and his goods 
and heritage forfeited to the King; nor to infringe the 
safe conducts of our said lord of Lancaster, seneschall, 
constable, and mareschall, upon pain of being beheaded." 
Articles of War of 1385, art. XXI, reprinted in id. 
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the end of the sixteenth century, the British army and navy 

6 6 

were not permanent organizations. Instead, when it be- 
came necessary to execute a military expedition the Earl 
Marshall and Lord High Admiral would raise an army and 
fleet respectively, and would issue, often through the 

commanders-in-chief, articles providing for army and naval 
6 7 

discipline. Although each code was in effect only for a 

single war or expedition, one would usually be reissued 

6 8 

with only minor changes in subsequent wars. As a result 
of the ad hoc raising of military forces, although there 
existed a fairly well-defined body of customary army and 
naval law, most of the soldiers and sailors and even many 
of the officers in any given expedition were largely igno- 
rant of its provisions. Of course, a prerequisite of 
effective military discipline was that those under its 
authority should know what behavior is inconsistent with 
discipline and order. 

Evidence that the primary purpose of these early 
codes was notice can be found in the requirement that their 
provisions be read or posted. The practice probably pre- 
dates the twelfth century, but the ordinance of 1190 
included instructions that it be copied out in parchment 
and nailed to the foremast of each ship in Richard I's 

6 6 

J. Stephens et euL . , supra note 47, at 5. 

^Id.. J Manual of Military Law (British) 7-9 (1887) . 

6 8 

J. Stephens et al.. 



supra note 47, at 5. 
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fleet. Since many of the officers and most of the crews 

were illiterate, it was also to be read monthly at a muster 
69 

of all hands. The practice has been consistently 
observed in the British and American military from medieval 
times to the present. ^ 

Early military law was customary law. In the common 
law tradition, conduct that was injurious to discipline 
was an offense against military law. The codes merely 
served to provide notice to those largely unaware of mili- 
tary custom and, in some instances, to provide uniform 
punishment . 



69 

Naval Court-Martial Manual, supra note 61, at viii. 

7 %enry VIII required similar notice provisions in 
his Book of Orders for the War by Sea and Land issued in 
1532. M. Oppenheim, Administration of the Royal Navy 26 
(1896) . In 1758 Parliament enacted legislation requiring 
that the naval articles of 1749 be posted in a public part 
of each ship, be constantly maintained and revised, and be 
read once a month in the presence of the officers and crew. 
31 Geo. 2, c. 10, sec. 33 (1758). The purpose of these 
provisions was summarized in 1813 as follows: "Hence, no 

officer or seaman is allowed to plead ignorance of the 
penalties and punishments to which he is liable, from 
neglect or disobedience, nor can be be unacquainted with 
the encouragements and benefits to which seamen are 
entitled, by a due and faithful performance of their duty. 

1 J. McArthur, Principles and Practice of Naval and Military 
Courts Martial 44 (4th ed. London 1812) . See also W. 
Winthrop, supra note 49, at 764, concerning origins of 
similar requirements in army law. The current notice re- 
quirements are set forth in Art. 137, U.C.M.J., 10 U.S.C. 
sec. 937, which provides that the punitive articles of the 
Code "shall be carefully explained to each enlisted member 
at the time of his entrance on active duty, or within six 
days thereafter. They shall be explained again after he 
has completed six months of active duty, and again at the 
time when he reenlists. A complete text of the Uniform 
Code of Military Justice and of the regulations prescribed 
by the President thereunder shall be made available to any 
person on active duty, upon his request, for his personal 
examination. " 
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2. The First General Articles 

It was not until the early fourteenth century that 

the first codification of military common law was attempted. 

In the early 1330s, King Edward III established the Court 

of Admiralty^ under Sir John Beauchamp, the first Lord 

High Admiral. Under his direction, the Inquisition of 

Queensborough compiled the first codification of naval 

customary law, "The Ancient Statutes of the Admiralty to be 

Observed Upon the Ports and Havens, the High Seas, and 

Beyond the Seas". Compiled between 1337 and 1351, this 

collection of naval law became known simply as the "Black 

Book of the Admiralty" because of its black leather 

binding. Its articles were derived from both contemporary 

and ancient maritime custom, and from earlier naval codes 

such as the Code Nautique d 1 Oleron and the ordinance of 
72 

1190. It also contained the first general article in 

English military law, Article 11, which clearly expressed 

the customary nature of naval law: 

Item, that no captain or master of ship shall suffer 
any mariner of his ship to be ill used or beaten, but 
if any mariner doth trespass or do any thing against 
the ordinance or law of the sea then the captain or 
master shall send or bring such mariner offending 

^The Court of Admiralty originally exercised exclu- 
sive jurisdiction over piracy, prize, and admiralty law; 
but at no time did it control naval policy, administration, 
or discipline. Its criminal jurisdiction over piracy was 
transferred to the Central Criminal Court in 1834, and the 
court itself was merged into the Probate, Divorce, and 
Admiralty Division of the High Court of Justice in 1875. 
Naval Court-Martial Manual, supra note 61, at vii. 
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before the admiral or underadmiral there to undergo 
and receive what the law and custom of the sea wills 
and requires. 73 

The Black Book of the Admiralty remained an author- 
itative source of naval common law for more than three 

centuries. As late as 1532 the ancient naval punishment 

74 

of suspension was still being employed. During the 
English expedition against Cadiz in 1596, the penalty of 
binding a murderer to his victim and casting him overboard, 
described in the 1190 ordinance, was still being executed. 

When the first general articles appeared in English 
military codes, they did so in the context of an ancient 
but active body of military common law. The purpose of 
the general articles was to act as a savings clause, 
incorporating military common law into the codes and 
providing notice that, in addition to the more serious 
military offenses enumerated in the codes, members of the 
armed forces were also subject to penal sanctions for 
misconduct customarily recognized as injurious to discipline. 



73 

1 Black Book of the Admiralty xxx-xxi (Twiss ed . 
1871) . The use of the singular form of the verbs "will" 
and "require" suggests that "the law and custom of the sea" 
was considered a single, indivisible entity: the law of 

the sea being maritime custom having the force of law. 

74 

M. Oppenheim, supra note 70, at 79. Suspension was 
imposed for sleeping on watch. The culprit was suspended 
in a basket from the bowsprit and given a biscuit, a can of 
beer, and a knife. He was then left to starve or to cut 
himself down into the sea. 

"^T. Thring and C. Grifford, Criminal Law of the Navy 
6-7 (1877). 
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The first general articles merely invoked custom in 

general terms. The ordinance of 1625, promulgated by the 

Earl of Essex and Lord Wimbledon for an expedition against 

Cadiz, instructed commanders to punish "any other crime or 

offense" with due severity in the punishment or reformation 

7 6 

thereof according to the known orders of the sea." 

Articles of war issued that same year for the army likewise 

provided that "All other disorders whatsoever are to be 

77 

punished, as these formerly nominated." 

The 1627 army articles not only indicated that army 

customary law was to govern, but also suggested the role of 

the court-martial members, then known as a council of war, 

in determining whether the accused's conduct was punishable 

under army custom: "All other abuses and offences not 

specified in these Orders shall be punished according to 

the disciplines of warr and opinions of such officers and 

7 8 

others as shall be called to make a Councell of Warr." 

The articles issued in 1635 by the Earl of Lindsay, 
in his capacity as Lord High Admiral, likewise vested 
discretion in the commander to determine whether the 
accused's actions were contrary to naval customary law: 



Corbett, Fighting Instructions, 1530-1816, 29 
Navy Records Society 36 (1905). 

^Nichols, The Devil's Article , 22 Mil. L. Rev. Ill, 
113 (1963), quoting 5 J. Army Historical Research Soc'y 
202 (1926) . 
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Secondly: If any under your command in that ship 

shall be a common swearer, blasphemer, railer, 
drunkard, pilferer, or sleep at his watch, or make 
a noise, and not betake himself to his place of 
rest, after the watch is set, or shall not keep his 
cabin cleanly, or be discontented with his proportion 
of victuals, or shall spoil or waste them, or any 
other necessary provisions for the ship, or shall 
commit any insolvency or disorder, fitting by you 
to be corrected, you are to punish them according 
to the order and custom of the sea . ^ 

The Earl Marshall's articles of 1639 provided still 
another wording, but to the same effect of preserving 
customary military law: 

In whatever cases or accidents that may occurre, for 
which there is no speciall order set downe in the 
lawes here published, there the ancient course of 
marshall discipline shall be observed untill such 
time as his Excellence the Lord General shall cause 
further order to be made and published in the Armie, 
which shall thence forward stand in force upon the 
paines therein expressed. 80 

The Earl of Northumberland's general article of 1640 
was typical of language used by both Royalist and Parlia- 
mentary forces during the English Civil War: "All other 

faults, disorders and offences, not mentioned in these 

articles shall be punished according to the general customes 

8 1 

and laws of warre." Identical language was used in the 
articles issued by the Earl of Essex, commander-in-chief of 



79 

Id. (emphasis added) . 




8 1 

"“■Id., quoting 2 F. Grose, Military Antiquities 126 
(London T788) . 
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8 2 

the Parliamentary army, in 1642, and in the Articles for 

3 3 

the Government of the Navy of 1652. 

3. The Impact of Seventeenth Century 
Constitutional Developments 

The mid-seventeenth century is an important period in 
the development of both military common law, as embodied in 
the general articles, and the court-martial system gener- 
ally. By the mid-seventeenth century general articles were 
a feature of every British military code. Notwithstanding 
the profound constitutional changes that would occur in the 
seventeenth century, military common law and the customs 
upon which it was based were retained, even though more 
extensive and detailed military penal codes were issued. 
Military law in this era retained a strong common law 
flavor, as was characteristically expressed in the Articles 
of VJar of 164 3: "Matters, that are clear by the light and 

law of nature, are presupposed; things unnecessary are 
passed over in silence; and other things may be judged by 

the common customs and constitutions of war; or may upon 

84 

new emergents, be expressed afterwards." Moreover, by 
1653 most of the substantive and procedural concepts and 
institutions that were to govern the British military, and 
8 2 

See Nichols, supra note 77, at 113; J. Snedeker, 
supra note 16, at 398. 

8j Id. at 399. 

84 

Nichols, supra note 77, at 113, quoting 2 F. Grose, 
Military Antiquities 137 (London 1783) . 
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which would be adopted by and influence American military 

law, were identifiable, particularly the authority of the 

8 5 

court-martial itself as a judicial organ. 

Although Parliament's triumph over the Crown in the 

seventeenth century changed the constitutional basis of 

British military law from royal prerogative to statute, it 

did not curtail the operation of military common law. 

Military codes issued during the Commonwealth, after the 

Restoration, and even after the final Parliamentary triumph 

of 1638, routinely contained general articles authorizing 

8 6 

punishment of customary military offenses. Moreover, 
while Parliament's distaste for Cromwell's military 
dictatorship resulted in temporary restrictions on the 
court-martial system immediately after the Restoration, by 
the end of the seventeenth century Parliament had become 
content to allow military law to return to flowing rela- 
tively unimpeded along its ancient channels. 

By 1660 Cromwell's excesses had caused Parliament to 
regard a standing army as a threat to its authority, and, 
in a broader sense, to liberty. Thus, during the Resto- 
ration, royal authority over military law was at first 



8 5 

For an excellent summary of the emergence of the 
court-martial as a judicial organ during this period, see 
J. Van Slate, supra 54, at 26-40. 

8 6 

The "Prince Rupert Articles" of 1672, which were in 
effect from March 1672 through February 1674, had no general 
article and are a curious exception. See G. Davis, supra 
note 15, at 567 et seq. 
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sharply curtailed. The Articles for the Government of 

Guards and Garrisons of 1662, for example, removed felonies 

from court-martial jurisdiction, requiring that felonies 

committed by soldiers be tried under civil common law by a 

special commission convened under the Great Seal and acting 

8 7 

with the advice of civilian judges and lawyers. By 1656, 

Parliament had relented to the extent of fully restoring 

court-martial jurisdiction to its pre-1660 limits, but 

required that the Articles of War promulgated by James II 

that year expressly prohibit infliction of any peacetime 

8 8 

punishment amounting to loss of life or limb. 

One of the effects of Parliamentary restrictions on 

the authority of the army to punish its offenders was that 

8 9 

by 1638 discipline had deteriorated to alarming depths. J 
After James II was deposed, the lingering threat of a 
Jacobite insurrection precipitated a restoration of the 
disciplinary authority of the Crown, subject to Parlia- 
mentary assent. In March 1689, 800 soldiers mutinied at 
Ipswich and marched on London to restore James II. 



n y 

Manual of Military Law, supra note 67, at 12. 

8 8 

Id. : "Rules and Articles for the Better Government 

of His Majesties Land-Forces in Pay", art. LXIV (1586), 
reprinted in W. Winthrop, supra note 49, app. V, at 928. 
Winthrop incorrectly dated these articles as 1683, although 
they were in force in that year. This has resulted in 
considerable confusion about their date of promulgation. 
See , e . g . , J. Snedeker, supra note 16, at 899. 

^Manual of Military Law, supra note 67, at 12. 
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Parliament responded by passing the Mutiny Act of April 3, 

90 

1689, so named for its caption "An Act for punishing 
Officers or Soldiers who shall Mutiny or Desert their 
Majestyes Service". The Mutiny Act was a remarkable piece 
of legislation, given the constitutional and political 
upheavals that England had experienced shortly before its 
enactment. While expressly recognizing that "the raising 
or keeping a standing Army within this Kingdome in time of 

peace unlesse it be with consent of Parlyament is against 

91 

Law", and that "noe man may be forejudged of Life or 

Limbe, or subjected to any Kinde of punishment by Martiall 

Lav/, or in any other manner than by judgment of his Peeres, 

and according to the Knowne and Established Laws of this 
92 

Realme", Parliament expressed the need for extraordinary 
action : 

Yet, nevertheless, it being requisite for retaineing 
such Forces as are or shall be raised dureing this 
exigence of Affaires in their Duty an exact Discipline 
be observed. And that Soldiers who shall Mutiny or 
Stirr up Sedition, or shall desert Their Majestyes 
Service be brought to a more exemplary and speedy 
Punishment than the usuall forms of Law will allow. 



90 

1 William & Mary, c. 5. For an account of the 
mutiny of April 1689, see 1 J. McArthur, supra note 70, at 
22-23; Manual of Military Law, supra note 67, at 12. 

^Mutiny Act of April 1689, 1 William & Mary, c. 5, 
sec. 1, reprinted in W. Winthrop, supra note 49, app. VI, 
at 929. 

92 t , _ 

Id . , sec . 2 . 
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The Crown was therefore granted the authority to cause 

courts-martial to be convened under articles of war promul- 

94 

gated by the sovereign. Such articles already were in 

effect, those issued by James II in 1686. Thus, Parliament 

used James II' s own rules to defeat his insurrection. 

Reflecting the British constitutional abhorrence of a 

standing army, the original Mutiny Act was enacted for a 

9 5 

period of only seven months. However, it was extended in 
96 

November 1689 and would be renewed annually, except for 

97 

an interruption from April 1698 to February 1701, until 

1879, when it was merged with the Articles of War into a 

9 8 

single Army Discipline Act. 

The Mutiny Act therefore established a three-tiered 
structure of army substantive law. The constitutional 
foundation of British army law was no longer royal prerog- 
ative, but an act of Parliament. The articles of war, 

94 

W. Winthrop, supra note 49m at 47; G. Davis, supra 
note 15, at 3. This power was implied in the authorization 
in section 3 of the Mutiny Act to grant commissions for the 
convening of courts-martial. 

95 

Mutiny Act of April 1689, 1 William and Mary, c. 5, 

sec. 3. 

^1 William and Mary, sess. 2, c. 4 (1689) . 

97 

1 J. McArthur, supra note 70, at 23. 

g o 

42 & 43 Viet., c. 32 (1879). The annual authoriza- 
tion of the existence of the British Army continued, how- 
ever, until the passage of the Army Act of May 6, 1955, 3 & 
4 Eliz. 2, c. 20. That act was originally effective for 
only one year, but provided that the Parliamentary authori- 
zation for the army could be continued by order of the 
Privy Council for a period of not more than five years . 
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9 9 

issued by the Crown until 1803, set out substantive and 
procedural military law and constituted the second tier. 

The third tier was the ancient military common law, which 
was incorporated into the articles of war by general arti- 
cles, such as that issued by George II in 1765: 

All Crimes not Capital, and all Disorders or Neglects, 
which Officers and Soldiers may be guilty of, to the 
Prejudice of good Order and Military Discipline, 
though not mentioned in the above Articles of War, are 
to be taken Cognizance of by a Court-Martial, and be 
punished at their Discretion . 100 

Parliament treated naval law somewhat differently. 
Once Parliament gained control of the British navy during 
the Interregnum, it never returned it to the Crown. During 
the Commonwealth, the Navy was managed directly by a Par- 
liamentary committee, which in April 1645, promulgated "An 
ordinance and articles concerning martial law for the 
government of the navy", enumerating a number of specific 
offenses and directing punishment of unspecified naval 
offenses according to the "known orders and customs of the 
sea". From 1648 through 1653 Parliament gradually returned 
some administrative powers to the admirals, but kept the 



9 9 

Commencing in 1803 army articles of war were issued 
by act of Parliament. 53 Geo. 3, c. 17, sec. 146 (1803) . 

'''^Rules and Articles for the Better Government of Our 
Horse and Foot Guards, and All Other Our Forces in Our 
Kingdoms of Great Britain and Ireland, Dominions Beyond the 
Seas, and Foreign Parts, sec. XX, art. Ill (1765), reprinted 
in W. Winthrop, supra note 49, app. VII, at 946 [hereinafter 
cited as Articles of War of 1765] , The Articles of War of 
1774 had a similarly worded general article. See G. Davis, 
supra note 15, at 567. 
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navy on a fairly short leash. After the Restoration, 

Parliament confirmed the Crown's general authority over the 
102 

navy, but naval administration and discipline were to be 

governed, except in mundane matters, by legislation. Thus, 

the "Articles and Orders for the Regulation and better 

Government of his Majesty's Navies, Ships of War, and 

103 

Forces by Sea" of 1661 and all subsequent naval codes 

were enacted by Parliament, not issued by royal decree. 

The British navy was thus governed by a two-tiered 

system of substantive law: the naval articles enacted by 

Parliament and the customary naval offenses retained by the 

general articles of those codes. Article 33 of the 1661 

code, for example, provided that "all other faults, 

misdemeanors, and disorders committed at sea, not mentioned 

in this act shall be punished according to the laws and 

104 

customs in such cases used at sea." The ancient law of 

the sea, preserved by the general articles, had thus 

■^Ij. Stephens et a^. , supra note 47, at 14-15. 

10 2 13 & 14 Car. 2, c. 3 (1661). 

10 3 13 Car. 2, c. 89 (1661) . 

104 

Id . , art XXXIII. J.E.R. Stephens et al. state 
that little is known about the circumstances olT - the enact- 
ment of the naval articles of 1661, but that a growing 
diversity among the regulations and articles issued by 
various naval commanders probably prompted the legislation. 
They point out that, unlike the army, the British navy was 
a permanent institution, and that a permanent code was 
necessary for Parliament to maintain control over the navy, 
which was not subject to annual authorization. J. Stephens 
et al . , supra note 47, at 18-19. 
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survived the upheaval of the seventeenth century and the 
demise of royal prerogative." 1 ' 05 

Two aspects of the seventeenth century development 
of military law are particularly important to this inquiry. 
First, although Parliament had the opportunity, both during 
the Commonwealth and in 1688, to make all military offenses 
purely statutory, it instead retained virtually unaltered 
the military common law that was, by that time, already 
some five centuries old. Since many of the members of 
Parliament were common law lawyers, this may not be partic- 
ularly surprising. Secondly, it would appear that the 
reason why custom was retained as a source of military law 
was deference to the military commander's judgment, exer- 
cised through the officers he appointed to serve on the 
court-martial, as to what conduct was violative of military 
custom. John McArthur, writing in 1813, exclaimed, "This, 
as Sir William Blackstone observes, is a vast and important 

trust: an unlimited power to create crimes, and annex to 

106 

them any punishments not extending to life or limb." 

The general articles in the military codes were, according 
to McArthur, a conscious recognition of the special needs 
of military society: 



10 5 . 

The seagoing nature of the navy's mission seemed 

to allow customary punishments to linger as well. Penalties 
such as flogging, keelhauling, ducking, spread-eagling in 
the rigging, and wearing a wooden collar--all purely cus- 
tomary punishments--persis ted well into the eighteenth 
century. 1 J. McArthur, supra note 70, at 327-332. 

106 

Id . at 24, citing 1 Blackstone 's Commentaries ch . 
xiii (1791) . 
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In these naval and military articles we see the 
defects of human wisdom discretely supplied 

and anticipated by general sweeping clauses, applying 
the punishment of those offenses which were not 
foreseen by the legislature at the time of legislation, 
and which could not, therefore, be specifically 
provided against; and in order that justice may not be 
retarded in its course, nor offences pass with impunity, 
the old standing customs and usage of the service are 
directed to be resorted to in like manner as the 
unwritten law is made auxiliary to the s tatute . 10 7 



C. The American General Articles 



1. The Articles of War 

At the beginning of the American Revolution, the 
Continental Congress adopted contemporary British military 
law to govern the American forces. The decision to retain 
the British customs and discipline, with which most of the 
potential officers were familiar from their service in the 
French and Indian War, was more than just a matter of 
convenience. Instead, it was deliberate emulation and 
imitation. John Adams, who drafted the first American 
naval articles and the 1776 army code, expressed the reluc- 
tance of the Continental Congress to tamper with success: 

There was extant one system of articles of war which 
had carried two empires to the head of mankind: the 

Roman and the British; for the British articles of 
war were only a literal translation of the Roman. 

It would be in vain for us to seek in our own inven- 
tions, or the records of warlike nations, for a more 
complete system of military discipline. It was an 
observation founded in undoubted facts, that the 



107 

1 J. McArthur, supra note 70, at 173. This lan- 
guage was also quoted in explanation of the American naval 
general articles in A. Harwood, The Law and Practice of 
United States Naval Courts-Martial 9 (New York 1867) . 
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prosperity had been in proportion to the discipline 
of their forces by sea and land. 103 

The first American army code was adopted by the 

Second Continental Congress on June 30, 1775. Drafted by 

a committee including George Washington, Philip Schuyler, 

Silas Deane, Thomas Cushing, and Joseph Hewes , the code 

contained 69 articles modeled after the British Articles of 

War of 1774. The first American army code contained two 

general articles. Article L, which was identical to its 

. . 109 

counterpart in the 1774 British articles, provided: 

All crimes, not capital, and all disorders and 
neglects, which officers and soldiers may be guilty 
of, to the prejudice of good order and military 
discipline, though not mentioned in the articles 
of war, are to be taken cognizance of by a general 
or regimental court-martial, and be punished at 
their discretion. HO 

Article XLVII was likewise substantially identical to its 
British counterpart^^ and provided: "Whatsoever commis- 

sioned officer shall be convicted before a general court- 



i n o 

3 C. Adams, The Works of John Adams 68 (New York 
1865), quoted in J. Van Slate, supra note 54, at 58. 

109 

Rules and Articles for the Better Government of His 
Majesty's Horse and Foot Guards, And All Other His Majesty's 
Forces in Great Britain and Ireland, Dominions Beyond the 
Seas, and Foreign Parts, sec. XX, art. Ill (1774), reprinted 
in G. Davis, supra note 15, at 56 [hereinafter cited as 
British Articles of War of 1774] . 

‘*'‘*' 0 Act of June 30, 1775, art. L, reprinted in W. 
Winthrop, supra note 49, app. IX, at 957 [hereinafter cited 
as the American Articles of War of 17751 . 

■'■‘^British Articles of War of 1774, supra note 109, sec. 
XV, art. XXIII, at 56, provided "Whatsoever Commissioned 
Officer shall be convicted before a General Court Martial 
of behaving in a scandalous infamous Manner, such as is 
unbecoming the Character of an Officer and a Gentleman shall 
be discharged from Our Service." 
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martial, of behaving in a scandalous, infamous manner, 

such as is unbecoming the character of an officer and a 

112 

gentleman, shall be discharged from the service." 

The army general articles remained substantially 

unchanged through the enactment of additional articles in 
113 . . 

November 1775, a complete revision of the army code in 

114 115 

1776, and minor procedural revisions in 1786. The 

Articles of War of 1806 revised the unbecoming conduct 

article to delete the "scandalous" and "infamous" lan- 
116 

guage; but left the prejudicial-conduct article un- 
changed 7 The general articles of the 180 6 code were 



1 12 

American Articles of War of 1775, supra note 110, 
art. XLVII, at 957. 

113 . 

Act of Nov. 7, 1775, reprinted m W. Winthrop, 

supra note 49, app . IX, at 959-60. 

Hd 

‘Act of Sep. 20, 1776, reprinted in id., app. X, at 
961-71. The 1776 code was drafted by a committee including 
John Adams,- Thomas Jefferson, John Rutledge, James Wilson, 
and R. R. Livingston, and was intended to make the Ameri- 
can articles more closely follow the British. It also 
added several procedural and administrative provisions. 

Pre judical conduct was prohibited by sec. XVIII, art. 5; 
unbecoming conduct was covered by sec. XIV, art. 21. 

115 

Act of May 31, 1786, reprinted in id., app. XI, at 
972-975. The 1786 revisions included an unbecoming-conduct 
article, art. 20, that was substantially unchanged from the 
1775 and 1776 codes. 

1 1 

Act of Apr. 10, 1806, ch . 20, 2 Stat. 359. The 
unbecoming conduct article provided: "Any commissioned 

officer convicted before a general court-martial of conduct 
unbecoming an officer and a gentleman, shall be dismissed 
from the service." Ic3. , art. 83, 2 Stat. 369 . 

117 Id., art. 99, 2 Stat. 371. 
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reenacted substantially unchanged in the next major 

revision of the Articles of War in 1874 upon publication of 

118 

the Revised Statutes. A.W. 62 of the 1874 code provided 

All crimes not capital, and all disorders and neglects, 

which officers and soldiers may be guilty of, to the 

prejudice of good order and military discipline, 
though not mentioned in the foregoing articles of war, 
are to be taken cognizance of by a general, or a 
regimental garrison, or field-officers' court-martial, 
according to the nature and degree of the offense, and 
punished at the discretion of such court. 119 

A.W. 61 of 1874 provided: "Any officer who is convicted 

of conduct unbecoming an officer and a gentleman shall be 

dismissed from the service. 

In 1916, the concept of service-discrediting conduct 

first appeared in the general articles, when A.W. 62 of 

the 1374 code was amended to read: 

Though not mentioned in these articles, all disorders 
and neglects to the prejudice of good order and disci- 
pline, all conduct of a nature to bring discredit upon 
the military service, and all crimes and offenses not 
capital, of which persons subject to military law may 
be guilty, shall be taken cognizance of by a general 
or special or summary court-martial, according to the 
nature and degree of the offense and punished at the 
discretion of such court. 121 



I 1 O 

Act of June 20, 1S74, ch . 333, 18 Stat. 113, R.S. 
sec. 1342. Articles from the 1874 and subsequent Army 
codes will be denoted, e.q., A.W. 62 of 1874. Code cita- 
tions for the 1874 Articles of War will be to the Revised 
Statutes . 



119* w 
A.W. 


62 


of 


1874, 


R.S. sec. 


1342, 


art . 


62 


120 IT 

A.W. 


61 


of 


1874 , 


R.S. sec. 


1342, 


art . 


61 



placement of the unbecoming-conduct article in the 1874 
code illustrates how the nature of the unbecoming-conduct 
articles changed during the nineteenth century from proce- 
dural provisions to punitive articles. 

1 71 

Act of Aug. 29, 1916, ch . 418, art. 96,39 Stat. 666 
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This language would become the model for Article 134 of 
the Uniform Code. 



2. The Articles for the Government of the Navy 

American naval law likewise was consciously adopted 

from the law and custom of the Royal Navy. The "Rules for 

the Regulation of the Navy of the United Colonies of 

122 

North America" of 1775, largely the work of John Adams, 
consisted of 44 articles patterned after the British naval 
articles of 1749, which were still in effect. The ancient 
custom of the sea was the foundation of American naval law. 



In Article 1, for example, commanding officers we re 
charged to 



be very vigilent in inspecting the behavior of all 
such as are under them, and to discountenance and 
suppress all dissolute, immoral and disorderly prac- 
tices; and also, such as are contrary to the rules 
of discipline and obedience, and to correct those 
who are guilty of the same according to the usage 

of the sea. 123 

Article 33, which was similar to its British counterpart, 



124 



1 22 

Act of Nov. 28, 1775, reprinted in 2 Naval Docu- 
ments of the American Revolution 1174-1182 (1966) [herein- 
after cited as American Naval Articles of 1775) . 

123 Id., art. 1, at 1174. 

124 

British Naval Articles of 1749, 22 Geo. 2, c. 33, 
art. XXXVI provided: "All other Crimes not Capital, com- 

mitted by any Person or Persons in the Fleet, which are not 
mentioned in this Act, or for which no Punishment is 
hereby directed to be inflicted, shall be punished 
according to the Laws and Customs in such cases used at 
Sea. " 
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provided: "All other faults, disorders and misdemeanors 

which shall be committed on board any ship belonging to 

the thirteen United Colonies, and which are not herein 

mentioned, shall be punished according to the laws and 

123 

customs in such cases used at sea." 

After the Revolution, the U.S. Navy virtually ceased 

to exist, and sold its last ship in 1785. However, the 

threat from the Barbary corsairs in the early 1790s and 

the undeclared naval war with France in the latter part of 

that decade prompted the Navy’s revival in 1794. In 1799, 

Congress enacted "An Act for the government of the Navy of 

126 

the United States", which contained a general article 

127 

almost identical to that of the 1775 naval code. 

In 1800, the American naval code was revised under 

"An Act for the better government of the Navy of the United 
128 

States". “■ The general article was amended to read: "All 

crimes committed by persons belonging to the navy, which 
are not specified in the foregoing articles, shall be 

129 

punished according to the laws and customs of the sea.’’ 

The substitution of "crimes" for "faults, disorders and 
misdemeanors" seems to reflect a Congressional intent to 
125 

American Naval Articles of 1775, supra note 122, 
art. 38, at 1177. 

126 Ac t of Mar. 2, 1799, ch . 24, 1 Stat. 709. 

127 

Id. , art. 46, at 713. 

TOO 

Act of April 23, 1800, ch. 33, 2 Stat. 45. 

129 

Id. , art. XXXII, at 49 . 
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allow prosecution of civilian crimes under the naval 
general article, as well as the traditional offenses 
against naval discipline. What is more likely, however, is 
that the change was merely an effort to require that for a 
"fault, disorder" or "misdeameanor " to be punished under 
the naval general article, it must be conduct that, 
according to the law and custom of the sea, was recognized 
as an offense against naval law.^^ The legislative history 
is silent on the matter, and no nineteenth century commen- 
tator addressed it. 

The 1800 naval articles also contained a new provision 

concerning scandalous conduct, an offense which was derived 

from the unbecoming conduct article in the British naval 

131 

articles of 1749. The American articles, however, made 

scandalous conduct a distinct offense applicable to both 
officers and sailors: 

An officer, or other person, in the navy, who shall be 
guilty of oppression, cruelty, fraud, profane swearing, 
or other scandalous conduct, tending to the destruction 
of good morals, shall, if an officer, be cashiered, or 
suffer such other punishment as a court-martial shall 
adjudge; if a private, shall be put in irons, or 



-i n 

u The 1749 British naval articles similarly 
referred to such customary offenses as crimes. See note 
124, supra . 

British Naval Articles of 1749, 22 Geo. 2, c. 
33, art. XXXIII provided: "If any Flag Officer, Captain, 

or Commander, or Lieutenant belonging to the Fleet, shall 
be convicted before a Court Martial of behaving in a 
scandalous, infamous, cruel, oppressive, or fraudulent 
Manner, unbecoming the Character of an Officer, he shall 
be dismissed from His Majesty's Service." 
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flogged, at the discretion of the captain, not 
exceeding twelve lashes; but if the offense require 
severer punishment, he shall be tried by court- 
martial, and suffer such punishment as said court 
shall inflict. 132 

The 1800 naval code remained in effect until 1862, 

when it was replaced by the Articles for the Government of 
133 

the Navy, the code that would govern the Navy for 
almost a century until the adoption of the Uniform Code. 
The language of the Articles for the Government of the 
Navy was substantially similar to that of the British 
naval articles of 1749 and to that of the 1300 American 
code, but it also reflected growing Congressional concern 



132 

Act of April 23, 1800, art. Ill, 2 Stat. 45. The 
U.S. Navy never had a separate article covering unbecoming 
conduct. Instead, unbecoming conduct was prosecuted under 
the naval general article. The "scandalous conduct" 
offenses under naval law will be relevant to later discus- 
sions of unbecoming conduct and service-discrediting 
conduct . 

133 Act of July 17, 1862, ch . 204, 12 Stat. 600, R.S. 
sec. 1624. Specific articles of the 1862 code will be 
denoted, e.£., A.G.N. 22. To avoid confusion arising out 
of the renumbering of the articles in the Revised Statutes, 
the numbering of the Revised Statutes, which was used from 
1874, will be cited. 
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about procedural abuses in the administration of naval 
134 

discipline. A.G.N. 22, the general article, clearly 

reflects this: "All offences committed by persons belong- 

ing to the navy, which are not specified in the foregoing 
articles, shall be punished as a court-martial shall direct; 



134 

Emblematic of this attitude was the subtle change 
to the preambulatory article describing the powers and 
duties of the commanding officer. In the 1775 articles, 
the commanding officer was charged to enforce discipline 
"according to the usage of the sea". A similar invocation 
of the custom of the sea appeared in Art. 1 of the 1800 
articles. A.G.N. 1, however, concluded with a charge to 
commanders to 

"guard against and suppress all dissolute and immoral 
practices, and to correct all who may be guilty of 
them according to the laws and regulations of the navy , 
upon pain of such punishment as a general court-martial 
may think proper to inflict." A.G.N. 1, R.S. sec. 

1624 , art. 1. (emphasis added) . 

Public interest in curtailing the near-absolute power of a 
naval captain at sea had been growing since the 1840s when 
both the public and the Navy was scandalized by the summary 
execution of Midshipman Philip Spencer--the son of the 
Secretary of War — and two enlisted men for attempted mutiny 
aboard the USS SOMERS in December 1842. When the alleged 
plot was discovered, the commanding officer. Commander 
Alexander Slidell Mackenzie, first promised the three 
suspects that they would be taken to New York for a court- 
martial. However, Mackenzie changed his mind while the 
ship was still at sea and convened a board of inquiry to 
determine what to do with the accuseds. The board, made 
up primarily of junior officers either related to Mackenzie 
or dependent upon him for patronage, without taking any 
testimony, recommended hanging, which was executed ten 
minutes later. Upon his return to New York, amid a fire- 
storm of public controversy, Mackenzie was court-martialed 
but acquitted. The summary execution aboard the SOMERS 
was the last time the death penalty was executed in the 
U.S. Navy. 

The change in language in the 1862 Articles, away from 
invocation of custom and toward references to laws, 
regulations, and court-martial procedures, does not then 
necessarily signal a change in naval law. Custom, as will 
be demonstrated later, continued to play a vital and 
expansive force in naval common law crimes. 
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but in no case shall punishment by flogging be inflicted. 



nor shall any court-martial adjudge punishment by flog- 



ging . 
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3. The Enactment of the Uniform Code 
of Military Justice 

By 1862 in the Navy and by 1916 in the Army, the 

American general articles has assumed the form and scope 

that would govern the armed forces until 1951. The Army's 

Articles of War were revised in 1916, 1920, and 1948, but 

without significant change to the general articles. In 

1948, the Army Articles of War were made applicable to the 

new U.S. Air Force. The Coast Guard, which began its 

court-martial system in 1906, operated under a code 

136 

patterned after naval law and practice. 

The legislative history of the Uniform Code with 
respect to the general articles is surprisingly sparse but 
their enactment was the result of a conscious decision to 
retain military common law offenses. Procedural matters, 
not substantive lav/, commanded the major attention of both 
the drafters of the Uniform Code and Congress. Nonetheless, 
the drafters considered several alternatives to the general 



A.G.N. 22, R.S. sec. 1624, art. 22. In return for 
being free of flogging, the American sailor, under the same 
act, lost his daily spirits ration. Scandalous conduct was 
prohibited by A.G.N. 3, R.S. sec. 1624, art. 8, and, as in 
the 1800 naval articles, was applicable to both officers 
and enlisted members. 

^^E. Byrne, supra note 51, at 8-9. 
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articles, but rejected them in favor of incorporating 
military common law into the code. 

Clearly, the principal concern in drafting the Uniform 
Code of Military Justice was the elimination of the wide- 
spread procedural abuses witnessed during World War II. 

In numerous studies of military justice conducted both 
during and after the war, therefore, committee after 
committee and report after report consistently pointed to 
an epidemic of abuse of command authority in the adminis- 
tration of military justice. The "Keefe Report", resulting 
from a Navy study of general court-martial sentences, 
concluded that almost half the cases studied involved a 
"flagrant miscarriage of justice". An Army study, con- 
ducted in 1 945-46 by the "Vanderbilt Committee", found 

137 

"fantastically severe" sentences to be commonplace. 

Thus, the major goal of the Uniform Code was to prevent 

procedural abuses such as blatent command domination of 

the court-martial process, ineffective and inhibited 

defense counsel services, and discrimination against 

138 

enlisted men in charging decis ions and sentencing . At 

the same time, the authority and responsibility of the 
commanding officer for discipline had to be preserved. 

In matters of substantive law, the drafters of the 

137 

W. Generous, Swords and Scales: The Development 

of the Uniform Code of Military Justice 14-21 (1973). 

138 

See White, The Uniform Code of Military Justice 

Its Promise and Performance: The Background and the Problem, 
35 St. John's L. Rev. 197 (1961). 
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Uniform Code, a committee in the Office of the Secretary 
of Defense chaired by Professor Edmund Morgan, Jr. , of 
Harvard Law School, did not consider themselves to be 
innovators. Rather, they viewed their task as preserving 

the substantive system commonly used by the military 

. . . • . 139 

services, while updating and clarifying certain offenses. 

The only meaningful legislative history of Articles 
133 and 134 are the working papers compiled by the Morgan 
Committee. The committee considered a number of alterna- 
tives to the general articles. One proposal, recommended 
by the McGuire Committee's 1945 study of possible revisions 
of the Articles for the Government of the Navy, would have 
abolished the general article and virtually eliminated any 
mention of specific offenses in the code. Instead the 
substantive portion of the code would merely incorporate 
by reference five general sources of substantive law: (1) 

federal criminal statutes and United States treaties and 
conventions; (2) criminal laws of a state, territory, or 
possession in which the military member is stationed; (3) 
lawful orders or regulations of the service secretary; (4) 

custom of the service; and (5) "recognized military 

14 0 

offenses" as defined by the service secretary. Another 

139 

Uniform Code of Military Justice: Hearings on 

H.R. 2498 Before a Subcommittee of the House Committee on 
Armed Services , 81st Cong., 1st Sess. 1238 (1949) (testi- 
mony of Felix Larkin) [hereinafter cited as House Hearings' ) . 

140 

Committee on a Uniform Code of Military Justice, 
Comparative Studies Notebook sec. 95, at 19 (Office of the 
Secretary of Defense, 1949) . 
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proposal, also originating in the IJavy Department, would 

have listed as many specific offenses as possible, but 

would have allowed the President to enumerate and define 

14 1 

"military offenses" by Executive Order. 

While recognizing that such alternatives to the 

14 2 

general articles had merit, the Morgan Committee 

perceived serious constitutional objections to the delega- 

14 3 

tion of legislative authority that they implied. More- 

over, the drafters believed that such a system of crimes 
defined by executive fiat could detract from the credi- 
bility of military justice "because much of the forceful- 
ness and solemnity of the Articles, as a disciplinary and 
penal code, would be thereby lost."^^ 

With only minor modifications in language, A.W. 96 
of 1916 was adopted by the drafters as Article 134 of the 
proposed Uniform Code. A.W. 95 of 1916 became the unbe- 
coming conduct provisions of Article 133, with modifica- 
tions to include cadets and midshipmen, and to eliminate 
the mandatory-dismissal sentence provision of the Army 
unbecoming conduct articles. Both of these modifications 
were accommodations to Navy practice, which had included 
midshipment within the scope of its offense of unbecoming 
conduct, and which had not mandated dismissal upon 



141 



Id. 



at 22. 



14 3 



142 



Id. 



at 23. 



144 



Id. at 19, 23. 



Id. at. 23. 
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conviction of unbecoming conduct . 

Like the drafters, Congress was more concerned about 
the procedural safeguards of the proposed Uniform Code. 
General questions such as the facial vagueness of the 
general articles, their substantive scope, and the myriad 
offenses that had been and could be prosecuted under them 

14 6 

were never addressed in hearings nor during floor debate. 
Thus, the general articles--which would prompt such intense 
and searching controversy only two decades later — and the 
ancient system of custom and military common law they 
represent quietly passed into modern military law. 



14 5 

See generally Senate Hearings , supra note 57, at 
286 for comments of the Judge Advocate General of the Navy 
on the wording of Article 133. 

14 6 

The scope of the general articles was discussed 
only with respect to certain specific offenses, such as 
carnal knowledge, House Hearings , supra note 139, at 1254, 
and whether violations of state criminal laws could be 
prosecuted under the general articles. See id. at 1238-1239 
(testimony of Felix Larkin), and 96 Cong. Rec . 1292-1310 
(1950) (Senate discussion of whether state law is included 
in "crimes and offenses not capital" clause) . The Senate 
Armed Services Committee report on the general articles did 
not mention Article 133 at all, and merely parrotted the 
language of Article 134 , which the Committee explained 
would 

"permit the punishment of 'disorders and neglects to the 
prejudice of good order and discipline in the armed 
forces, and all conduct of a nature to bring discredit 
upon the armed forces.' It will also authorize trial 
by court-martial for violation of State and Federal 
crimes which are not enumerated as offenses under this 
code." S. Rep. No. 486, 81st Cong., 1st Sess . , 32 (1949) 
The House report's discussion of the general articles was 
identical. H. Rep. No. 491, 81st Cong., 1st Sess., 35 (1949) 
It should be noted that the reports were mistaken about the 
inclusion of state laws within the scope of the "crimes and 
offenses not capital" clause. See Kagan, supra note 23, at 
70-71. 



III. CUSTOM AND THE DEVELOPMENT OF 



GENERAL ARTICLES LAW 

A . Custom as a Source of Military Law 

This thesis has already discussed how military law 
began and the enforcement of military custom, and how the 
purpose of the general articles was to incorporate custom- 
ary military offenses into statutory systems of military 
law. It was during the nineteenth and early twentieth 
centuries that the substantive scope of the general 
articles expanded to approximately its modern dimensions 
and shape, and that the three classes of military common 
law offenses — prejudicial conduct, unbecoming conduct, 
and service discrediting conduct--emerged as clearly 
defined concepts in military law. It is also during this 
period that military law demonstrated the two attributes 
of a common law system of criminal law discussed previously 
the reliance on custom as a source of substantive law, and 
the recognition of new common law offenses. 

Custom was at the heart of nineteenth century 
general articles law, and was recognized as a lex non 
scripta that governed the many situations not addressed or 
contemplated by the military codes. In the 1827 Supreme 
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. . . . 147 

Court decision m Martin v. Mott, Justice Story provided 

perhaps the earliest American judicial recognition of 

military common law: "a general usage of the military 

service, or what may not unfitly be called the customary 
14 8 

military law." Justice Story suggested that reliance on 

military custom was necessary to the peculiar nature and 

needs of military service, which statutes cannot always 

foresee; "for there could scarcely be framed a positive 

code to provide for the infinite variety of incidents 

149 

applicable to them." 

In 1857 the Supreme Court, rejecting a void-for- 
vagueness challenge to the Navy's general article, charac- 
terized service usage and the laws and customs of the sea 
as substantive sources of naval law. Writing the Court's 
opinion in Dynes v. Hoover , Justice Wayne described 
naval common law as follows : 

And when offences and crimes are not given in terms or 
by definition, the want of it may be supplied by a 
comprehensive enactment, such as the 32d article of 
the rules for the government of the navy, which means 
that courts martial have jurisdiction of such crimes 
as are not specified, but which have been recognized 



147 25 U.S. (12 Wheat.) 19 (1827). The Court held 

that even though there was no statutory authority for the 
court-martial by the U.S. Army of a state militia member 
who failed to report during a call-up in the War of 1812, 
court-martial jurisdiction could properly be based on 
customary military law concerning the duties of militiamen. 
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149 



Id. at 35. 



Id. at 36. 



150 



61 U.S. (20 How.) 65 (1857) . 
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to be crimes by the usages in the navy of all nations, 
and that they shall be punished according to the laws 
and customs of the sea. Notwithstanding the apparent 
indefiniteness of such a provision, it is not liable 
to abuse; for what those crimes are, and how they are 
to be punished, is well known by practical men in the 
navy and army, and by those who have studied the law 
of courts martial, and the offences of which the 
different courts martial have cognizance . 151 

The nineteenth century treatises also regarded 

custom of the service as a source of both procedural and 

substantive lav/. Stephen Vincent Benet, in his Civil War 

era treatise, called custom "the lex non scripta , a common 

152 

law of the army", being expressly recognized as a source 

of law by the oath for court-martial members prescribed by 

1 53 

Article 69 of the 1896 Articles of War. William W. 



1 51 . , 

"Id . at 82. The Court also noted that civil courts 

lacked jurisdiction to overturn court-martial sentences 
that are not contrary to statute or the laws and customs of 
the sea. 

152 

S. Benet, A Treatise on Military Law and the 
Practice of Courts -Martial 9 (6th ed . , New York, 1866). 

153 

Id. The 1806 Army code prescribed the following 
oath: "You, A.B., do swear that you v/ill well and truly 

try and determine, according to evidence, the matter now 
before you, between the United States of America and the 
prisoner to be tried, and that you will duly administer 
justice, according to the provisions of 'An act estab- 
lishing Rules and Articles for the government of the 
armies of the United States,' without partiality, favor, 
or affection; and if any doubt should arise, not explained 
by said Articles, according to your conscience, the best 
of your understanding, and the custom of war in like cases; 
and you do further swear that you will not divulge the 
sentence of the court until it shall be published by the 
proper authority; neither will you disclose or discover 
the vote or opinion of any particular member of the court- 
martial, unless required to give evidence thereof, as a 
witness, by a court of justice, in a due course of law. 

So help you God." Act of Apr. 10, 1806, ch . 20, art. 69, 

2 Stat. 367-68. 
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Winthrop, probably the foremost nineteenth century author- 
ity on American military law — and still the most frequently 
cited--compared service custom to the common law: 

While the Military Law has derived from the Common Law 
certain of the principles and doctrines illustrated in 
its code, it has also a lex non scripta or unwritten 
common law of its own. This consists of certain 
established principles and usages peculiar or pertain- 
ing to the military status and service. 154 

George B. Davis, in his 1898 treatise, summarized the 

"unwritten military law" as being "a form of customary law 

developed from usages of the military service so constantly 

repeated and so long adhered to as to confer upon it the 

155 

character of an authoritative rule of action." 

Both Winthrop and Davis described the role of custom 

in essentially common law terms. Custom of the service, 

said Davis, resembled in its origin and development "those 

portions of the Common Law of England which were of similar 

derivation. Four conditions must be met for custom of 

the service to govern. First, in Winthrop' s words, the 

custom "must have prevailed without variation for a long 
157 

period". Davis quoted Blackstone's rule on this point: 

"If a particular usage can be shown to have commenced, it 
is void as a custom... But if there is no evidence of a 
beginning, it will be presumed to have existed during the 
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155, 



W. Winthrop, supra note 49, at 42. 
Davis, supra note 15, at 10. 



156 



Id. at 11. 



157 



W. Winthrop, supra note 49, at 45. 



